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Tue Court or Errors has recently decided that when both parties 
to an action sue in a representative capacity, either of such parties may 
call his adversary, or offer himself as a witness on all points in the cause. 
The case is Haines v. Watts, 26 Atl. Rep. 572; March 6, 1893. The 
plaintiff, as administrator, sued the defendant as an administrator, and 
on the trial at the circuit, the plaintiff offered himself as a witness to 
prove certain conversations between himself and the defendant’s intes- 
tate. Judge Depue rejected the offer on the ground that since the de- 
fendant was sued in a representative capacity, the plaintiff could not be 
permitted to testify as to any transaction or conversation with the de- 
cedent. The Chief Justice reading the opinion of the Court of Errors, 
declared that since the common law disabilities have in the main been 
abrogated by the statutes, we must have recourse to the statutes to de- 
cide the question, and that by the statutes the disqualifications are re- 
tained in only two cases; first, when the opposite party is under a legal 
disability, and, second, when “ either of the parties in a cause sue or 
are sued in a representative capacity.” The last clause, he says, comes 
in force only when there is a representative party and a non-rep- 
resentative party on the record. “It has no application whatever 
to the occasion when both plaintiff and defendant are represent- 
atives. Under any circumstances it would require an act of great 
vigor to transmute the word ‘either’ unto ‘both,’ and certainly 
it should approach the line of the legally impossible, when, by 
making the transmutation there would be introduced into the statutory 
system to which it relates, an incongruity so great as to approach the fan- 
tastic.” Ifit isso very hard to transmute the word ‘‘ either” in this 
statute, into the word “‘ both,” it would be interesting to have it ex- 
plained how it happens that it is followed by two verbs in the plural 
number. The language is: ‘‘ When either of the parties in a cause 
sue or are sued in a representative capacity.” It would seem as if the 
legislature had either been very careless of its grammar, or else that it 
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had had the idea of both parties vaguely in mind. It is true that they 

could not both sue or be sued, and if they meant both, they should have 

said sue and are sued, and perhaps the only explanation is that the legis- 

lative thought was not as clear as it should have been in dealing with 

such an important subject. On the whole it is not surprising that the 

court was not unanimous in its construction of the act, and that Judges 
' Reed and Clement agreed with Judge Depue. 


THERE IS an unfortunate omission in our statute concerning the com- 
petency of parties to testify with respect to transactions with a deceased 
person. The statute provides that if one party sue or be sued in a repre- 
sentative capacity, the other party shall not be permitted to testify as to 
transactions with deceased. It is parties in the cause and not parties to 
the transaction that are referrred to, and there are no express words in 
the statute to extend the restriction to the party to an obligation, 
who has assigned it to the party to the suit. Taking the words 
of the statute literally, there is nothing to prohibit the obligee of a 
bond, for example, from testifying in a suit against the executor of 
the deceased obligor, if only he has taken the precaution to assign the 
bond to another, in whose name the suit is brought. Such was the rul- 
ing made by Judge Dixon in a case tried before him at the Bergen Cir- 
cuit, in the April term. The case was Harriet Chase v. Julius H. 
Caryl, Executor of Nelson Chase. The plaintiff was the daughter of 
William Dunning, and the suit was brought upon a bend given to him by 
Nelson Chase, for $10,000, in 1876. It was assigned to the plaintiff the 
day before the suit was begun. The defense was, that a bond for the 
same amount, between the same parties, made on the same day, and 
payable in the same time (six months), was given to secure indorsements 
on promissory notes which had since been paid. The plaintiff insisted 
that this was not the same bond. To prove this, the evidence of Wil- 
liam Dunning was offered, relating to a transaction between him and 
Nelson Chase, the defendant’s testator, with respect to the consideration 
of the bond. This evidence was objected to as incompetent. It was in- 
sisted that Dunning could not have been admitted as a witness if he had 
sued on the bond himself, and that the purpose of the statute would be 
defeated if he could be made a competent witness by merely assigning 
the bond to another. It was also insisted, that under the statute author- 
izing an assignee of a chose in action to sue in his own name, the suit 
was subject to all defenses existing against the assignor. Judge Dixon 
however, held that this latter statute did not apply, and that the statute 
relating to the competency of witnesses, applied in terms only to the 
parties to the action, and could not be extended by the courts so as to 
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include a party to the cause of action who was not a party on the record, 
and he admitted the evidence. 

It is obvious that the effect of such a construction will make it easy 
to evade the provisions of the statute and to break down the protection, 
it seems to be intended to afford to the estates of persons who are dead. 
If a person holding the obligation of a dead man desires to testify in 
regard to what was said or done between them, it is only necessary for 
him to assign the cause of action to another and have the suit brought in 
his name, and then he will be free to give his own account of the transac- 
tion without fear of contradiction from the lips of the dead. The statute 
in New York and in many other states makes express provisions against 
the admission of the testimony of the assignor of the plaintiff and in still 
other states the prohibition extends to parties to the transaction or cause 
of action, as well as to the parties to the record, but in Alabama where 
the statute is similar to our own the courts have held that the trausferrer 
or assignor of the claim sued on is inadmissible as if he had been him- 
self the plaintiff. Louis v. Eaton, 50 Ala. 470; Sublett v. Hodges, 88 
Ala. 491, 7 So. Rep. 296. It is certainly important that our statute 
should be changed so as to conform to that of many other states, so that 
there can be no doubt that it cannot be evaded by the mere assignment 
of the cause of action against a dead man’s estate. 





OUR STATUTE providing for the admission of new parties upon petition 
seems to have made useless lumber of a good deal of the curious learning 
in regard to supplemental bills and original bills in the nature of a sup- 
plemental bill, but in a recent decision of Vice Chancellor Green’s it 
was held that the statute did not apply to the admission of a person ac- 
quiring from the complainant a doubtful claim to the proceeds of a sale 
under a decree of foreclosure when the questions involved in his claim 
were not within the issues of the cause, and it will be found on examination 
that the decision turns on the principles involved in the distinction be- 
tween a supplemental bill and an original bill in the nature of a supple- 
mental bill. The statute declares that it shall not be necessary to file a 
supplemental bill in order to bring in a new party acquiring an interest 
in the subject matter of the controversy, but it does not say that where 
an original bill in the nature of a supplemental bill was required before, 
it is now sufficient to file a petition. Such an original bill was required 
whenever there was a new subject of controversy introduced and not 
merely an undisputed succession to the rights of the plaintiff in the sub- 
ject matter of the present controversy, and now Vice Chancellor Green 
has decided that a petition is not sufficient when the party seeking to 
come in makes a claim which may be litigated and is not within the 


issues of the bill. The case was Mutual Life Ins. Co. v. Schwab, decided 
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April 24, 1893, 26 Atl. Rep. 533, and the petition was filed in a for- 
closure suit after the proceeds of sale had been paid into court. The 
petitioner was an insurance company, which had paid the complainant, 
the first mortgagee, a loss by fire, occurring on the mortgaged premises. 
The petitioner insisted that under an agreement with the complainant 
it was to be subrogated to his rights in case it should claim that it was 
not liable to the owner. The second mortgagee insisted that the com- 
plainant’s decree was so far satisfied by the payment, and that the sur- 
plus money should be applied to the second mortgage. The Vice Chan- 
cellor decided that the controversy could not be determined under the 
bill for foreclosure, and that the insurance company could not be admit- 
ted on petition as a party complainant in this suit, but must file an 
original bill, or an original bill in the nature of a supplemental bill. He 
distinguished Conrad v. Mullison, 24 N. J. Eq. (9 C. E. G.) 65, and 
Hewitt v. Montclair Railway Co, 25 N. J. Eq. (10 C. E. G.) 100. The 
distinction between a supplemental bill and an original bill in the na- 
ture of a supplemental bill is explained by Vice Chancellor Van Fleet in 
Fulton v. Greacen, 44 N. J. Eq. (17 Stew.) 443, referring to Mitf. Eq. 
Pl. 68; Story Eq. Pl. § 349, note 2; Lloyd v. Jones, 9 Ves. 37,2 Dan. 
Ch. Pr. 1518; Mills v. Hoag, 7 Paige 18; Mason v. York & Cumber- 
land R. R. Co, 52 Me. 82; Tappan v. Smith, 5 Biss. 73. 





Ir HAS NOW been finally decided that a corporation, subject to the state 
tax of one-tenth of one per cent. on its corporate stock, must pay the 
tax even before it has begun business, and while it is merely engaged in 
experimenting or preparing to begin business, and that on application 
by the Attorney-General, in case of failure to pay the tax, an injunc- 
tion will issue to restrain it from exercising its corporate franchises. 
Vice Chancellor Bird in the case of the Faure Electric Light Co., 43 N. 
J. Eq. (16 Stew.) 411, and the case of the New York File and Sharpen- 
ing Company, 43 N. J. Eq. (16 Stew.) 413, decided that in such a case 
it was not equitable to enforce the payment of the tax, and that the 
Court of Equity would not grant an injunction, but would leave the state 
to its remedy at law. Afterwards in a suit at law, the State, pros. v. 
State Board of Assessors, 25 Atl. 329, the Court of Errors, without no- 
ticing these decisions of the Vice Chancellor’s, decided that a manufac- 
turing company to bring itself within the exemption of the statute, must 
be actually engaged in manufacturing business in the State and that 
such a company wishing to withdraw from active business, so as to 
escape taxation, must take proceedings under the thirty-fourth section 
of the corporations act to dissolve itself, and surrender its charter. Now, 
in the cases of the Electro Pneumatic Tube Co., and Bookwalter Steet 
and Iron Co., Apr. 8, 1893, 26 Atl. Rep. 463, Vice Chancellor Bird 
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says that this decision has overruled his decisions in the cases above re- 
ferred to, and that under the statute the only power given to, or duty 
imposed upon the Court of Chancery, is to issue an injunction when the 
Attorney-General presents a proper case. 


THe Court or Errors, in Greenwood v. Law, 26 Atl. Rep. 136, de- 
cided that an agreement to assign a bond and mortgage upon real estate 
is a contract for the sale of goods, wares and merchandise within the 
sixth section of the statute of frauds. This is contrary to the English 
decisions which have follswed Humble v. Mitchell, 11 Act. & El. 205 
(1840). Many of the American courts have given the statute a broader 
construction than that of the English courts, and have held the words 
“goods, wares and merchandise” to include incorporeal property, 
choses in action, etc., as well as visible and tangible property. In Tis- 
dale v. Harris, 20 Pick. 9, a leading case in Massachusetts, it was held 
that corporate stocks were within the meaning of the statute, and this 
was followed in Boardman yv. Cutter, 128 Mass. 388, and Pray v. 
Mitchell, 60 Me. 430. A similar decision was made in North v. For- 
est, 15 Conn. 400. Accounts were held to be within the statute in 
Walker y. Supple, 54 Ga. 178, and bank bills in Gooch v. Holmes, 41 
Me. 523. On the other side, see Whittemore v. Gibbs, 24 N. H. 484, 
and Vawter v. Griffin, 40 Ind. 600. In New York the statute expressly 
includes *‘choses in action.” See Artcher v. Zeh., 5 Hill 200. In 
view of this difference between the Engish and American decisions it is 
a good thing to have the question settled in New Jersey by a decision of 
the Court of Errors. For other cases see Benj. on Sale, Chapter 2, and 
Bennett's American note. 


<4 - ¢- ——____—— 





WILLIAM T. MERSEREAU & AL. v. MERSEREAU COMPANY. 
(Court of Chancery, May Term, 1893.) 


Insolvent Corporations — Workmen — _ the latter, without words of repeal, operates 
Lien for Wages—Statutes.—1. The statute of to the extent of the repugnancy as a repeal 
1892, (P. L. 1892, p. 426), giving workmen, of the earlier. 
in the employ of corporations, a lien for two 3. And when two statutes are not in ex- 
months’ wages in case of insolvency, super- press terms repugnant, yet if the latter cov- 
sedes and repeals the prior statutes on that ers the whole subject matter of the first, and 
subject. contains new provisions, plainly showing 

2. When two statutes on the same subject that it was intended us a substitute for the 
are repugnant in any of their provisions, — earlier, it will operate as a repeal of the first. 


On appeal of Horace EL. Cobb, from determination of receiver, etc. 

On appeal from the decision of receiver, heard on petition and affi- 
davits. 

Mr. Frank C. Wilcox for appellant. 

Mr. John A. Miller for receiver. 
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Van Freer, V. C.: This is an appeal from the decision of the 
receiver of the Mersereau Company, disallowing, as a preferred debt, 
that part of the appellant’s claim, which accrued more than two months 
prior to the date when the proceeding was instituted, to have the corpo- 
ration declared insolvent. The bill under which the receiver was 
appointed, was filed October 31st, 1892. At that time the appellant’s 
wages were in arrear for a little over three months—from about July 
20th, 1892. The receiver decided that the appellant was entitled to two 
month’s wages, as a preferred debt under the statute giving workmen, 
who have been in the employ of an insolvent corporation, a lien for their 
wages, but that as to the residue of his claim he had no lien or right of 
preference, but stood in the same position that other unsecured creditors 
occupied. The question presented for decision is, whether the lien 
given by statute to workmen, who have been in the employ of a corpo- 
ration that has become insolvent, for wages, embraces all the wages that 
may have been earned and which shall remain unpaid, or is limited to 
such wages as shall have been earned within two months next preceding 
the date when the proceeding is instituted to have the corporation 
declared insolvent ? 

The lien which the sixty-third section of the corporation act (Rev. 188) 
gave, was unlimited, both as to time and amount. Any amount due as 
wages to a workman, no matter how long a period they covered, nor how 
great the amount, became a lien on the assets of the corporation on its 
insolvency. This was so held in Del. Lack. and W. R. R. Co. v. Oxford 
Iron Co., 33 N. J. Eq. (6 Stew.) 192, 200 ; and in Wright v. Wynockie Iron 
Co.,48 N. J. Eq. (3 Dick.) 29,31. As this section originally stood, all that 
was required to entitle a workman to the lien given by it, was, that he should 
have been in the employ of the corporation when it became insolvent and 
have wages due tohim. But, as the two cases just cited held, it was only 
workmen in the employ of the corporation at the time of its insolvency 
that were entitled to the lien. This section was changed, in this respect, 
by a supplement passed in 1887, amending it so that the lien given by 
it should embrace not only wages due to workmen in the employ of a 
corporation at the time of its insolvency, but also wages due to workmen 
who had theretofore been in its employ but were not at the time of its 
insolvency. P. L. 1887, p. 99. The lien created by these statutes was 
subordinate to liens created by the corporation and existing upon its 
property at the time of its insolvency. In the language of Chancellor 
McGill, in Wright v. Wynockie Iron Co., supra; ‘‘ The priority secured 
to laborers is priority over the debts which are payable out of the corpo- 
ration’s property after the liens existing upon it, at the adjudication of 
insolvency, shall have been discharged. It was not intended that a lien 
fairly and in good faith obtained, by a vigilant and active creditor, 
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before the adjudication of insolvency, should thereafter become second to 
the claims of laborers.” Vice Chancellor Pitney had previously given 
expression to substantially the same view in Hinkle v. Camden Safe 
Deposit and Trust Company, and the decree advised by him in that case 
was affirmed by the Court of Errors and Appeals. 2 Dick. 333. 

In 1892, while the law stood in the condition above described, a new 
and independent statute was enacted, under the title of ‘‘An act to secure 
to laborers and workmen in the employ of corporations a prior lien for 
wages in cases of insolvency.” P. L. 1892, p. 426. This statute, by its 
first section, enacts, ‘* That in case of the insolvency of any corporation, 
the laborers and workmen, and all persons doing labor or service of what- 
ever character, in the regular employ of such corporation, shall have a 
first and prior lien upon the assets thereof, for the amount of wages due 
to them respectively, for all such labor, work and service as may have 
been done, performed or rendered within two months next preceding the 
date when proceedings in insolvency shall be actually instituted and 
begun against such insolvent corporation.” The second section declares 
that “such lien,” meaning manifestly the lien given by the first section, 
shall be prior to all other liens upon the assets of the corporation, except 
the lien of a chattel mortgage given and recorded more than two months 
next before the commencement of proceedings in insolvency ; and except 
also the lien of a chattel mortgage given within two months next before 
the institution of proceedings in insolvency, for money loaned or goods 
purchased within two months ; and except also as against the lien of any 
mortgage given by the corporation on its land. The statute is without 
words of repeal and took effect immediately. 

This being the present state of the legislation in respect to the lien 
under consideration, the question is, whether by the enactment of the 
statute of 1892, all the earlier legislation on the subject was not super- 
seded or repealed? The rules which must govern the answer to this 
question are well settled and may be stated as follows: When there are 
two acts on the same subject, effect must be given to both, if possible, 


- but if they are repugnant in any of the provisions, the later act, without 


words of repeal, operates, to the extent of the repugnancy, as a_ repeal 
of the first. And even where two acts are not in express terms repug- 
nant, yet if the later act covers the whole subject of the first, and em- 
braces new provisions, plainly showing that it was intended as a substi- 
tute for the earlier, it will operate as a repeal of the first. United States 
v. Tynen, 11 Wall 88; Roche v. Jersey City, 40 N. J. L. (11 Vr.) 257; 
Bracken v. Smith, 39 N.J.Eq.(12 Stew.) 169. The rule last stated, Mr. 
Justice Van Syckel said, in Roche v. Jersey City, (p. 262), did not rest upon 
the ground of repeal by implication, “ but upon the principle that when 
the legislature makes a revision of a particular statute, and frames a new 
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statute upon the subject matter, and from the frame work of the act it is 
apparent that the legislature designed a complete scheme for the matter, 
it is a legislative declaration that whatever is embraced in the new law 
shall prevail, and whatever is excluded is discarded. It is decisive evi- 
dence of an intention to prescribe the provisions mentioned in the later 
act as the only ones on the subject which shall be obligatory.” 

The lien given by the legislation prior to 1892, was without limit as 
to time, embracing all wages earned up to time of insolvency, which 
were unpaid, while the lien given by the statute of 1892 is limited to 
two months’ wages. The two, as is manifest, cannot co-exist. A_ lien 
for all unpaid wages, without regard to the period of time within which 
they were earned, and a lien for two months’ wages only, are so repug- 
nant, in their very essence, that it is impossible for them to exist to- 
gether under the same system of legislation. In order to declare that a 
workman still has a lien for wages due to him, in excess of two months, 
it would be necessary to expunge from the first section of the statute of 
1892, the words, “ for all such labor, work and service as may have 
been done, performed or rendered within two months next preceding 
the date, when the proceedings in insolvency shall be begun against 
such insclvent corporation,” and to attempt to do that would not be con- 
struction or exposition, but legislation. Moreover, by contrasting the 
old law with the new, it is evident, I think, that the repugnancy exist- 
ing between them is not the result of accident, but that the new was en- 
acted with the design of putting the law on the subject upon a different 
foundation from that upon which the old stood. Under the old law cor- 
porations were left free to prefer one or more of their creditors to the 
prejudice of all the others, and to execute liens for that purpose up to 
the time proceedings in insolvency were instituted against them; by the 
new, while they are still left free to create liens, their power in that re- 
spect is so abridged that they cannot, on the eve of insolvency, exercise 
it, arbitrarily, to deprive their workmen of a right of priority in pay- 
ment of two months’ wages. They may still create a lien within two 
months of the date, when proceedings in insolvency are commenced 
against them, but to give such a lien priority over the lien, given by the 
new law to their workmen for two months’ wages, it must be founded on 
a debt contracted, for money loaned or goods purchased, within two 
months prior to the institution of such proceedings. The protection. in point 
of time, given by the new law, is quite ample, for it is almost universally 
the case that the wages of the employés of corporations are paid at short 
intervals, and the instances are extremely rare when they are allowed 
to fall in arrear for more than two months. The statute of 1892 covers 
the whole subject matter embraced by the prior law, with an additional 
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highly important provision, and was obviously designed to take its place 
and stand as its substitute. . 
The decision of the receiver will be affirmed. 
ABSTRACTS OF RECENT CHANCERY DECISIONS. 
[Court of Chancery of New Jersey, May Term, 1893.] 





MARTIN v. BOWEN. 
Equitable mortgages—Priority of Equities—Debt as a consideration— 
Assignment for benefit of creditors. 

[Filed May 20,.1893.] 


Mr. John A. Dennison for complainant. 

Mr. J. R. Bowen for defendant. 

Pirney, V. C.: The complainant endorsed a promissory note for the 
accommedation of Clark & Demarest, who at the same time lodged with 
him their title deed to a lot of land with a written memorandum signed 
by them to the effect that he should hold it as security for his endorsement, 
containing an argument on the part of Clark and Demarest, not to sell, 
assign, transter, or in any manner dispose of the property mentioned in the 
deed, until the deed should be redelivered to them. Afterward Clark and 
Demarest made a general assignment for the benefit of their creditors to the 
defendant, and the complainant was obliged to pay the note. It was held 
that the agreement amounted to an equitable mortgage, or an agreement to 
give a mortgage, citing Jones on Mortgages, secs. 163 et seq. ; Griffin v. 
Griffin, 18 N. J. Eq. (8 C. E. G.) 104, at p. 108; Brewer v. Marshall, 
19 N. J. Eq. (4 C. E. G.) 537, at p. 542 ; Robinson vy. Urqhart, 12 N. J. 
Kq. (1 Beas.) 515, at p. 523, and also that this charge was valid as 
against a subsequent assignee for the benefit of creditors, following Todd 
v. Van Doren, 14 N. J. Eq. (2 Gr. Ch.) 397, and distinguishing Curry 
v. Knighi, 34 N. J. Eq. (7 Stew.) 485, and Receiver v. Spielmann, 24 
Atl. Rep. 571. The court also cited Pancoast v. Duval 26 N. J. Eq. 
(11 C. E. G.) 445, and Shaw v. Glen, 37 N. J. Eq. (10 Stew. 32, and 
discussed the decisions in New York and elsewhere on the validity of 
unrecorded chattel mortgages as against subsequent assignees and receiv- 
ers for the benefit of creditors. He referred also to Hopper v. Lovejoy, 
36 N. J. Eq. (2 Dick.) 573, decided by Stevens, advisory master and 
discussing Receiver v. Spielmann, 24 Atl. Rep. 571, decided by Vice- 
Chancellor Van Fleet, he distinguished between an assignee for the 
benefit of creditors and a receiver of an insolvent corporation, and he ° 
held that the holder of an unrecorded equitable charge upon land given 
for a full consideration, moving at the time of its creation, is entitled to 
priority over a subsequent legal title or mortgage founded upon the con- 
sideration of a prior indebtedness. 
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BOEHME ». RALL. 
Conflict of Laws—Corporations—Foreign bankrupt laws. 
[Filed May 22, 1893.] 


Mr. Edward Russ for complainant. 

Mr. Eugene Stevenson for defendant. 

A New York corporation, in contemplation of insolvency, made a 
mortgage on lands in New Jersey. The giving of the mortgage was not 
contrary to the laws of New Jersey, under the decision in Wilkinson v. 
Bauerle, 41 N. J. Eq. (14 Stew.) 635; Vail v. Jamieson, bid, 648, and 
Bergen v. Porpoise Co., 42 N. J. Eq. (15 Stew.) 397, but it was insisted 
that the mortgage was invalid under the general statute of New York, 
relating to corporations. Sec. 4, Title 4, Chap. 18, Part 1 of the Re- 
vised Statutes, (1 R. S. 603), and passed after the company was or- 
ganized, forbidding a company to make a mortgage in contempla- 
tion of insolvency, and that the mortgage was void as against the re- 
ceiver, who was afterwards appointed, and who was the complainant in 
this cause. It was held that as to both real and personal property. situ- 
ate in New Jersey, this statute of New York was of no effect in New 
Jersey to prevent the company from executing the mortgage thereon, to 
secure debts created and payable in New Jersey, and that the mortgage 
was valid. 

The Vice Chancellor said in substance: The company brought with 
it to New Jersey its chartered powers, but not the general laws of 
New York. It had power under its charter, and under our laws, 
to mortgage its lands here, and the general laws of New York have 
no effect to restrain its actions. The debts were made here and 
are payable here; the property, both real and personal, is situate 
here The authorities are agreed that the transfer and descent of 
land are governed by the law of the place where it is situated, and it is 
also settled that the law in reference to chattel mortgages is determined 
by the lex situs (Whart. Conf. Laws, Sec. 317). The law of New York 
invoked is in the nature of a bankrupt law, it restrains a grauted power 
from being exercised when the company becomes insolvent, and nothing 
is better settled than that bankrupt laws have no extra-territorial force. 
(Whart. Conf. Laws, Sec. 525). Moreover the creditors secured by 
this mortgage are citizens of this state. No nation is bound to enforce 
foreign laws prejudicial to its own rights or its own citizens. Bankrupt 
and insolvent laws come within this class. The states of the Union are 
foreign to each other for all purposes not embraced in the constitution.of 
the United States, and the bankrupt and insolvent laws of one state have 
no force or validity in any other states. Hoyt v. Thompson’s Exrs., 5 


N. Y. 320-348; Story Conf. Laws, Sec. 7, 8, 18, 20, 22, 23, 28, 38, 244— 
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512. Woodhull v. Wagner Bald. C. C. 296. ‘I am of opinion that the 
mortgage attacked is valid, and that the bill should be dismissed with 
costs.” 





1 EHNEIS v. EGG HARBOR COMMERCIAL BANK. 
Promise to procure fire insurance— Damages. 
[Filed May 26, 1893.] 


Mr. Baake and Mr. Crandall for the complainant. 

Mr. Stephany for the defendant. 

Pitney, V. C.: If one party undertakes to procure for another a 
policy of insurance against loss by fire, upon the house of the latter, for 
a sum named, and, through oversight of the undertaker, no policy is ac- 
tually procured, the undertaker will be liable for no more than the value 
of the house, though that be less than the amount which was to have 
been named in the policy. 


——_ ~~ - &» ——-—--- 


NEW JERSEY SUPREME COURT. 


(Abstracts of Decisions filed at the June Term, 1893.) 





THE COLUMBIA ROLLING MILL COMPANY PLT’F IN ERROR v. THE BECKETT 
FOUNDRY AND MACHINE CO. DEF'’T IN ERROR. 


Sale of goods—Approval of purchaser as a condition precedent—Failure 
to express disapproval. 


This action was brought to receive the price of certain machinery 
manufactured by the plaintiff, the Beckett Foundry and Machine Com- 
pany. for the defendant, the Columbia Rolling Mill Co., under a written 
contract dated January 13, 1890. The contract required the plaintiff 
to deliver the machinery ‘“ free, on board the cars at the Erie Station at 
Jersey City, and contained the following clause: The whole or any 
part of the above work, before being paid for, shall be subject to the ap- 
proval of the general manager of the company, Mr. W. L. Brockway ; 
payments to be made 70 per cent., 30 days after date of each delivery, 
and the balance, 30 per cent., when the machinery is in working order, 
but time shall not exceed ninety days after date of last delivery at Erie 
Station.” 

The machinery consisted of a fly wheel, two gears, six pillow blocks, 
two sole plates, two shafts and anchors and anchor bolts. The first de- 
livery was made about April 7, 1890, and the last about June 20, 1890. 

The testimony showed that no cause for disapproval was discovered or 
thought of by Mr. Brockway before Sept. 12, 1890, and seemed to show 
that no disapproval was expressed by him to the plaintiff before October, 
1890, and his disapproval related then to the two gears only. Before 
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September 12 the plaintiff had become entitled to the 70 per cent. of the 
contract price. 

On the trial at the Hudson Circuit, the defendant requested the court 
to non-suit the plaintiff for want of evidence of the approval of the gen- 
eral manager, and to direct a verdict. for the defendant on the same 
ground, and also asked the court to charge the jury “that in order that 
they may find anything for the plaintiff, they must first find that the 
plaintiff has obtained the approval of Mr. Brockway, as required by the 
contract, or that such approval was fraudulently withheld.” On the re- 
fusal of the court to comply with these requests, exceptions were taken. 

Mr. James B. Vredenburgh for plaintiff in error. 

Mr. Gilbert Collins for defendant in error. 

Opinion by Dixon, J.: Under a proper construction of the 
clause, in the contract above quoted, it did not impose upon the 
plaintiff the duty of showing affirmatively the approval of the defendant’s 
general manager. When goods are manufactured or sold, and delivered 
subject to approval, it is incumbent on the purchaser, unless he approves, 
to express disapproval within a reasonable time, or within the time 
limited by the contract, and the absence of such expression is sufficient 
evidence of approval, or at least a waiver of the right to insist upon ap- 
proval, as a condition precedent to a recovery by the seller. Couston v. 
Chapman, L. R. 2 Se. App. 250; Blackburn on Sales, 196; 2 Benj. on 
Sales, $ 911 (Corbin’s Ed.); Humphries v. Carvalho, 16 East. 45; 
Dewey v. Erie, 14 Pa. St. 211; Smalley v. Hendrickson, 5 Dutch. 
371; Prairie Co. v. Taylor, 69 Ill. 440; Singer Mfg. Co. v. Cullaton, 
51 N. W. Rep. 687, 90 Mich. 689. Hediscussed the evidence in the 
case, and held that the rulings of the court below were correct, and the 
judgment was affirmed. 





MARY MULDOON vv. JOHN C. MOORE. 


Heirs and Devisees—Actions Against. 


Mr. T,. F. McCormick for plaintiff. 

Mr. John H. Jackson and the Messrs. Coddington for the judgment 
creditors of John C. Moore. 

Opinion by Magtr, J.: Under the act for the relief of creditors 
against heirs and devisees, Rev. 476, a creditor of a deceased debtor may 
recover in an action against his heir or devisee, either, (1) if defendant 
pleads properly, a special judgment requiring the debt to be made only 
out of lands descended or devised, and which have not been bona fide 
aliened before the commencement of the action, or(2) if the defendant 
fails to plead, or pleads falsely or improperly a general judgment, as if 
for the debt of defendant, or, (3) if it is made to appear in the manner 
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prescribed that such lands have been so aliened before action brought, 
but only for the value of the lands. 

A judgment against an heir or devisee, upon his individual debt, and 
levy of an execution issued thereon, upon lands descended or devised 
prior to the commencement of an action against the heir or devisee, upon 
a debt of the ancestor or testator, is not an alienation within the mean- 
ing of the act. 





JOHN F. JOHNSON ». JAMES P. ALLEN. 
Elections—Proof of Petition for Contesting. 


Mr. Potter for appellant. 

Mr. Trenchard for respondent. 

Opinion by Drxon, J.:_ The oath or affirmation required by section 
104 of “an act to regulate elections,” (Rev. p. 356), should be made by 
persons cognizant of the particular circumstances alleged in the petition 
as the ground of contesting the election, and should attest the truth of 
these allegations. 


THE STATE EX REL. ISAAC TOWNSEND v. DENNIS H. BOUGHRUM. 
Tenure of Office—Union Soldier. 


Mr. Wm. B. Guild for demurrant. 

Mr. J. EF. Howell for relator. 

On information in the nature of a quo warranto. 

Opinion by the Cuter Justice.: An office terminable only at the will 
of the appointing power is, within the provisions of the act of 1889, 
‘‘ one whose term is not fixed by law.” 

A Union soldier cannot be removed at pleasure from such office. 


PERRINE v. FIRST NATIONAL BANK OF JAMESBURG. 


Mortgages—Prioritu—Recognition of Prior Mortgage—Fraudulent 
Conveyances. 


Mr, A. V. Schenck for plaintiff in error. 

Mr. Allan H. Strong for defendant in error. 

Opinion by Reep, J.: A second mortgagee of chattels, in whose 
mortgage there is a recognition of a previous existing mortgage upon 
the same chattels, cannot atiack the former mortgage by setting up that 
it is made in fraud of the mortgagor’s creditors. The rule laid down in 
Cobbey, on chattel mortgages, vol. 2, p. 1039, that the owner of a sec- 
ond mortgage, in terms subject to the first mortgage, cannot defend against 
it, is true to the extent, at least, that whenever this mortgagor could not 
have defended against the first mortgage, neither can the second mortga- 
gee who has recognized the existence of the first mortgage do so. 
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STATE, NEW YORK AND GREENWOOD LAKE RAILWAY CO. v. TOWNSHIP OF 
KEARNEY. 


Assessments—Constitutional Law. 


On certiorari to remove assessment. 

Mr. Cortlandt Parker for prosecution. 

Mr. Edw. Kenny for defendant. 

Opinion by Lippincott, J.: The provisions of the fifth section of an 
act of the legislature of this state, entitled ‘‘An act to authorize the im- 
provement of public roads and streets in townships,” approved June 20, 
1890, P. L. 1890, 497, in so far as it provides a principle for the assess- 
ment of the cost and expense of any improvement of the roads and 
streets is unconstitutional. The statute provides that the commissioners 
shall report to the township committee, what real estate fronting upon 
and adjacent to said improvement ought to be assessed, and what pro- 
portion of the expense shall be assessed upon each parcel or lot of land. 
There are in the act no words of limitation of the assessment to the 
lands benefited and no words of limitation of the amount of the assess- 
ment to each particular parcel or plot to benefit received. 





PAULINE JOSS v. LEON J. MOHN. 


Heirs and Devisees Sued in a representative capacity— Witnesses—Compe- 
tency of defendant in such case called by plaintiff. 


Mr. T. H. Noonan for plaintiff. 

Mr. C. B. Harvey for defendant. 

Opinion by REED, J.: In an action against heirs and devisees under 
the statute, Rev. p. 476, the heirs or devisees are representatives of the 
deceased debtor and the plaintiff is incompetent to testify to any trans- 
action with, or statement by the deceased debtor. 

A co-defendant in such an action can be called as a witness by the 
plaintiff to testify to such transactions and statements, but the plaintiff 
cannot acquire competency by calling a defendant. 





COOK v. CHARLES M. LUM, ADMR. 
Gift of Chose in Action without delivery of voucher or evidence of title. 


Opinion by Brastey, C. J.: A deposited from time to time with B, 
certain sums of money. A had no voucher for such deposits, but had in 
her possession a slip of paper containing a column of figures made by B, 
the sum total of which corresponded with the aggregate of the deposits. 
With the exception of a date, there was no writing on the paper. 

A gave C, orally, these moneys and delivered to C the slip of paper in 
question. Held, that such gift is invalid, on the ground that the subject 
of it was not legally delivered. 
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LYDECKER v. BABCOCK. 
Assignment of judgment—Suit by assignee—Parties. 


Mr. James Northrop for plaintiff. 

Mr. Willard P. Voorhees for defendant. 

The amendment of the practice act, approved March 4, 1890, P. L. 
1890, p. 241, does not authorize a person to whom a judgment had pre- 
viously been assigned to bring suit upon the judgment in his own name. 





THE STATE v. PROCTOR. 


Quashing Indictment. 


On motion to quash an indictment. 

Mr. Gilbert Collins for prosecution. 

Opinion by Lippincott, J.: The discretion to quash an indictment on 
motion will not be exercised unless upon the clearest and plainest ground, 
but the defendant will be left to a demurrer or motion to arrest a judg- 
ment or writ of error. 





MAYOR OF NEWARK v. CITY OF ORANGE. 


Constitution —Statute relating to sewers—Title. 


On certiorari. 

Mr. S. F. Bigelow for relator. 

Mr. F. W. Stevens for defendant. 

Opinion by VAN SycKEL, J.: The act of April 7, 1890, P. L. 1890, 
p- 192, entitled ‘An act to provide for drainage and sewage in cities of 
this state,” authorizes cities to carry their sewers through adjacent town- 
ships to tide water. Held, that the title sufficiently expresses the object 
of the act, and that the act is constitutional. 





THE JOY SELIGER CO. v. ISIDORE BLUMM. 


Action in District court against corporation—Jury fees—Judgment on 
appeal. 


Mr. F.. E. Bradner for plaintiff. 

Mr. Louis Hood for defendant. 

Opinion by VAN SYCKEL, J.: An action may be instituted in the 
District court of Newark against a corporation to recover $200. No 
jury was demanded on the trial below, and therefore the question cannot 
be considered whether the relator was entitled to ajury trial without pre- 
payment of the jury fees. 

The act of March 24, 1892, changed the practice which existed un- 
der the act of 1873, and requires the Common Pleas to enter judgment 
final, on an appeal from the District court. 











208 THE NEW JERSEY LAW JOURNAL. 


BENNET v. ST. PAUL INSURANCE CO. 


Insurance— Written contract cannot be varied by parol. 


Mr. Halsted H. Wainwright for plaintiff. 

Mr. E. S. Cowles for defendant. 

Opinion by Brastey, C. J.:_ A policy of fire insurance declared in 
explicit terms that it should be void if the assured had, at the time, any 
other policy on the premises. To a count stating this stipulation, the 
plaintiff replied that the defendant, the insurer, knew when it issued its 
policy of the existence of an antecedent insurance. Held that this rep- 
lication was bad, as it was an attempt to alter the written contents by 


parol. 





CLAYTON v. CLARK 


Justices’ courts—Prepayment of jury fees—Constitutional law. 


Mr. F. E. Bradner for plaintiff. 

Mr. S. Kalisch for defendant. 

Opinion by Garrison, J.: In an action brought in the district court, 
when the matter in dispute is above the sum of two hundred dollars, a 
demand for a jury made by the defendant at the proper time, deprives 
the court of jurisdiction to try the cause otherwise than by a jury. 

Such a demand gives the defendant the right to a trial by a jury 
without prepayment of costs,or to have the action against him dismissed. 

There is no statute requiring the prepayment of jury fees in cases for 
more than $200, and it is not necessary to decide whether the legisla- 
ture may constitutionally require that the party demanding a jury shall 
advance the expenses of the venire. It is doubtful whether the prac- 
tices existed in justices’ courts as a recognized custom prior to 1884, 
when the present constitution was adopted; referring to Pennington’s 
Treatise, p. 33, edited by Harrison and published in 1843. 





JULIUS ROHERS v. HENRY REMHOFF. 


Certiorari to justice’s court— Questions of fact—Adverse party as witness— 
Liability of owner of vicious dog. 


Mr. Addison Ely for plaintiff. 

Mr. Peter W. Stagg for defendant. 

Opinion by Lippincott, J.: It is not in the province of this court on 
certiorari, to determine disputed questions of fact, or consider the weight 
of evidence in order to review the findings of the Court of Common 
Pleas, from courts for the trial of small causes, especially when there 
exists any evidence to support such findings. 

In all civil actions in this state, by statute, the parties to the action 
shall be admitted and sworn when called by the adverse party. 
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Whilst a man may keep a dog for the necessary defence of his house, 
garden or field, yet if the dog be vicious and the owner is previously 
aware of this viciousness, if he permit it to be at large upon the high- 
way, and a person be bitten by the dog, the owner is liable in damages. 


LIEBERMAN v. BROTHERS. 
Practice—Misjoinder of defendant. 


Mr. H. B. Herr for plaintiff. 

Messrs. Voorhees Cotter and Oscar Jeffary for defendant. 

Opinion by Beastey, C. J.: The misjoinder of a defendant in an ac- 
tion ex contractu can be taken advantage of only by plea in abatement. 
If the general issue be pleaded, and it appear at the trial that a person 
who should have been a defendant, has been omitted, the plaintiff is en- 
titled—the merits being with him—to a verdict against the defendants 
on the record. 








STATE, MICHAEL MALONE v. KLEIN, EXTRA. ET ALS., HEIRS. 


Landlord and tenant—Notice to quit given by one tenant in common. 


Mr. Charles H. Voorhees for plaintiff. 

Mr. W. D. Daly for defendant. 

Opinion by Lippincott, J.: Any one of a number of joint tenants or 
tenants in common named as landlords in a lease, is authorized under 
clause two of the amended section eleven of the act entitled “An act con- 
cerning landlords and tenants,” Rev., p. 511, to make demand in writing 
for the payment of rent, and sign and give the three days’ notice required 
by the statute to confer jurisdiction in summary proceedings to dis- 
possess the tenant for default in payment of such rent, Rev., p. 1323, 
sec. 123, subd. 2. 


SUMMERSIDE BANK ». RAMSAY. 
Statute of limitations—Foreign judgment. 

Messrs. Vail & Ward for plaintiff. 

Mr. John W. Beekman for defendant. 

Opinion by Brastey, C. J.: A foreign judgment when sued on here, is 
subject to our statute of limitations, being barred by the lapse of six 
years. It is not a record in this state, but a mere simple contract debt, 
Wood on Limitations; Black on Judgments, sec. 880. 


IN THE MATTER OF THE JUDGMENT AGAINST ALFRED A. HOLT FOR CONTEMPT, 
Contempt of court—Lllegal conviction. 
Mr. D. J. Pancoast for appellant. 


Opinion by Beastey, C. J.: The defendant was charged with libelling 
14 
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the court through a newspaper publication. The court acting on its own 
knowledge and without proof of any kind, issued an attachment against 
the defendant, and still without proof convicted and fined him. The 
chief justice after stating the proceedings said : 

It is not necessary to say that such a course has not, in any respect 
whatever, the least semblance of a proceeding in a court of law. The 
arrest and conviction were altogether arbitrary and illegal. Let the con- 
viction be set aside. 





BOOTH v. KURRUS & BRINLEY 
False imprisonment—Justice of the Peace. 


Messrs. Bedle, Muirheid & Magie. 

Messrs. Terhune, Hawkins & Durand, 

Beastry, C. J.: A justice of the peace is not liable to an action for 
false imprisonment, who from mistake of law issues his warrant, founded 
on an affidavit setting forth a private nuisance dangerous to the prose- 
cution and many other persons. 

A defendant sued for false imprisonment, pleaded that he made com- 
plaint under oath, setting forth certain facts, and that thereupon the 
justice issued his warrant and, in his replication, the plaintiff averred that 
the defendant, when he made such oath, knew that the facts stated did 
not constitute a nuisance or other indictable offense. Held, that such 
replication was demurrable, it being the duty of the justice to construe 
in point of law the facts. 


STATE LUN BERVILLE BRIDGE CO. ET AL. PROS. v STATE BOARD OF ASSESSORS. 





Taxation— Constitution— Corporations—Inter- state Commerce— Bridge 
Companies. 


Mr. W. S. Gummere for prosecutors. 

Mr. Wm. Y. Johnson for the defendants. 

The writ was obtained for the purpose of setting aside the taxes levied 
by the State Board of Assessors under the act of April 18, 1884, against 
the companies owning and operating the thirteen bridges that span the 
Delaware river. 


Opinion by Garrison, J. 

1. The federal constitution does uot invalidate a state tax imposed 
upon domestic corporations generally because it incidentally affects one 
that under state authority is engaging in inter-state commerce. 

2. The yearly license fee imposed upon miscellaneous corporations 
under the act of April 18th, 1884, is levied upon the right of the com- 
pany to exist in corporate form without regard to the powers that un- 
der such form it may exercise ; such a fee may be exacted by the state 
from which the right is derived without reference to the nature of the 
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business the corporation may be authorized to carry on, and is constitu- 
tional even as against a domestic corporation created for the purpose 
of engaging in commerce with an adjoining state. 

3. The right of corporate existence is in its nature indivisible, and 
the fee therefor must necessarily be an entirety no matter where the 
property of the company is situated or how its capital is invested or em- 
ployed. 





THE STATE, FIRST PRESBYTERIAN CHURCH OF TRENTON v. TRENTON PASSEN- 
GER RAILWAY CO. 


Electrical Subway Commissioners—Street Railways—Municipal Fran- 
chises. 


Opinion by Depue, J.: The act of March 10, 1892 (P. L. 1892, p. 
78) does not confer upon the Board of Commissioners of Electrical Sub- 
ways power to make a grant to a street railway company of the privi- 
lege of erecting poles and wires in the streets, for the purpose of fur- 
nishing power, in order to propel their cars by electricity. The fune- 
tions of the Board are simply supervisory, by way of control over the 
exercise of franchises derived from other legislative authorities to use 
wires in the streets. The resolution of the Board cannot determine the 
question whether the Street Railway Company has, under its charter, 
the power to use poles and wires as an incident to the use of electricity, 
and the only effect of the resolution is to relieve the company of the inter- 
dict in the Subway act against putting up wires without the consent of 
the commissioners. 


Oe we 


DUEBER WATCH CASE CO. v. HOWARD WATCH AND CLOCK CO. ET AL. 
(Supreme Court of New York.) 
[Opinion filed May, 1893.] 


Conspiracy — Boycotting—Action for dum- coercing the plaintiff to join the defendants 
ages for combination to injure business—The in a monopoly, and to crush competition. 





complaint alleged that the defendants, who 
were several corporations combined together 
to break up and ruin the plaintiff’s business, 
and that to this end they entered into an 
agreement not to sell goods to any one who 
should buy or sell goods to the plaintiff, 
and gave notice of this agreement to deal- 
ers, and that the dealers in consequence did 
refrain from buying goods of the plaintiff, 
so that its business was injured, and that 
the agreement was made for the purpose of 
enhancing prices, and with the intention of 


The complaint alleged that the plaintiff 
had suffered damages, and asked for a judg- 
ment against the detendants. On demur- 
rer it was held that the facts admitted by 
the demurrer constituted a cause of action. 

If the combination is unlawful, then the 
parties to it commit a misdemeanor and are 
offenders against the state, and if, as the re- 
sult of such unlawful combinations and mis- 
demeanor, a private person receives a pri- 
vate injury, that gives such person a right 
of private action. 


PATTERSON, J.: This action is brought against many defendants, cor- 
porations and individuals, to recover damages for alleged wrongs com- 
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mitted by each or all of them in tortiously diverting from the plaintiff 
its trade or some part thereof, and inducing its customers to desert it by 
certain alleged threats and intimidation. The question to be considered 
arise on the demurrer of one of the defendants only, a corporation, and 
those questions relate to the sufficiency of the averments of the com- 
plaint as constituting a cause of action under the peculiar facts therein 
set forth. In substance the averments are that the defendant demurring, 
and others, were engaged in a business similar to that carried on by the 
plaintiff, and that the defendants entered into a conspiracy to break up 
or ruin the plaintiff's business, and that to accomplish such result an 
agreement was made among them that they would not sell any goods 
manufactured by them, or either of them, to any person, firm, associa- 
tion or corporation, who thereafter shall buy or sell goods manufactured 
by the plaintiff; that the defendants, through an agent or agents em- 
ployed by them, gave notice of this agreement to dealers in the articles 
referred to, who had previously dealt with manufacturers of the same 
articles (including the plaintiff); that many of such dealers thereupon re- 
frained from buying goods from the plaintiff; that the defendants did, 
in fact, after the notice was given refuse to deal with persons who had 
dealt with the plaintiff, and informed such persons that if they would 
promise not to buy or sell, or in anywise deal in the wares manufactured 
by the plaintiff, then, and so long as such promise was kept, they might 
deal with the several defendants, but not otherwise ; that the agreement 
among the several defendants also embraced a feature of enhancing 
prices, and was made with the intention of coercing the plaintiff to join 
them in a monopoly and to crush competition; that there was a con- 
spiracy and combination to ruin the plaintiff’s business unless it would 
unite with the defendants in an unlawful scheme; that in consequence 
of the refusal of the plaintiff to confederate with the defendants in the pro- 
motion and furtherance of this alleged illegal scheme, the defendants and 
their agents have placed the plaintiff under a ban, have successfully in- 
timidated its customers and diverted its business and caused it enormous 
losses. 

The difficulty with the demurrer in this case is that it admits facts 
which, as they are stated in the complaint, make out a good cause of ac- 
tion. Whatever the real merits of the controversy may be, all that is 
now before the court is as to what is conceded by the demurrer to be the 
actual state of the case between the parties, as presented by the com- 
plaint. It is admitted, for instance, that the defendants (and the demur- 
rant among them) did enter into an agreement and did attempt to coerce 
the plaintiff to combine with them in the project to control the market and 
create a monopoly, and that on its failure to do so they struck at the life 
of the plaintiff's business by refusing to deal with any one who did busi- 
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ness with it. This is an admission not only of acts, but in a sense of 
loss or damage in consequence of such acts. On the allegations of the 
complaint, therefore, admitted by the demurrer, the action is maintain- 
able. There can be no doubt of the rule of law stated by the counsel 
for the defendants, that in a civil action the mere fact of a conspiracy 
existing is not sufficient to constitute a cause of action. In a general 
sense that is true. It has often been so held, and the reason of the rule 
is fully stated by Chief Justice Nelson in Hutchins v. Hutchins, 7 Hill. 
104, which is recognized as a leading case on this subject, both in this 
country and in England. 

The trespass, or wrong, or injury is the gravamen of the so-called 
civil action of conspiracy ; and in Buffalo Lubricating Oil Company v. 
Standard Oil Company, 106 N. Y. 669, it is said that damages caused 
by the conspiracy may be recovered against a corporation, and so far as 
this defendant is concerned that is just the case. The gist of the action is 
not the confederation but the wrong. The demurring defendant is a 
corporation, and the damage claimed to have been sustained by the plain- 
tiff is attributed to its wrongful action in connection with the other de- 
fendants. The suggestion that no damage appears unless there is a 
slander of, or some specific statement made affecting the character of the 
wares of the plaintiff, or something affecting its solvency, is not a sound 
distinction. The question is on the whole complaint, whether an action- 
able wrong was done by all or any or the defendants, and that requires 
the consideration of another argument advanced by the learned council 
for the demurrant in his presentation of the case. The claim is made 
that any dealer, or associated dealers, have a right to refuse to sell or buy 
from any particular person. This is an incontrovertible rule of law in 
its general expression. There may be aright to fix prices and crush 
out in competition in a legitimate business effort to do that and nothing 
more and to combine for that purpose, as was held in Bowen vy. Mathe- 
son, 14th Allen. page 499, and in the recent case of the Mogul Steam- 
ship Company, Law Reports 21 Q. B. Div. 544. But these cases are 
plainly distinguishable from this. 

In the Mogul Steamship case Lord Coleridge formulated the rule ap- 
plicable to these causes. He says: ‘If the combination is unlawful, 
then the parties to it commit a misdemeanor and are offenders against 
the state; and if, as the result of such unlawful combinations and misde- 
meanor, a private person receives a private injury, that gives such per- 
son a right of private action.” By the statutes of this state it is a mis- 
demeanor to commit any act injurious to trade or commerce (Penal Code, 
Sec. 168, subd. 6). To combine to create a monopoly, and to ruin all 
who will not unite in the undertaking, is certainly injurious to trade and 
commerce, and in the ease at bar, such, according to the allegations of 
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the complaint, is what is charged. Here, there is no more combination 
to drive a competitor from the market by simply exercising a legal right. 
The real basis of the action is that because the plaintiff would not unite 
with the defendants in doing an illegal thing, they, or some of them, wil- 
fully and maliciously confederated to ruin its business, and that some or 
all of them, have partially succeeded in so doing. It is not a case (as the 
complaint stands) of the freedom of trade. There is not an appearance 
of a purpose on the part of the defendants to increase their own business, 
but only to crush out a rival who would not join with them, or some of 
them, in an asserted illegal purpose. I am, therefore, of the opinion, 
simply passing upon this complaint and nothing else, that its allegations 
are sufficient, and that the demurrer should be overruled, with costs, with 
leave to the defendant demurring to withdraw the demurrer and answer 
over on the payment of costs within twenty days. 

[Nore—Relief by injunction against a combination of workingmen, 
was refused in Mayer v. Journeyman Stone Cutter’s Association, 47 N. 
J. Eq. (2 Dick.) 518, on the ground that such a combination is declared 
by statute to be not unlawful. The combination was by means of strikes 
and boycotting to prevent other men from being employed. See note 
on this case in 14 N. J. L. J. 161, citing recent cases. On the other 
hand in Moore’s & Co. v. the Bricklayers’ Union, in the Superior Court 
of Cincinnati, 23 Ohio W. L. B. 48, it was held that a combination by a 
trades union, and others to coerce an employer with respect to the con- 
duct of his business by means of notices sent to dealers and material 
men, was an unlawful conspiracy, and that an action for damages would 
lie. —ED. | 


a 


TURNBULL MANUFACTURING CO. v. ISAAC ADLER. 
District courts—Discovery, supplementary proceedings—Contempt of court 
—Review of case by Supreme court—Stay of proceedings. 
(First District Court, Newark, N. J.) 


The plaintiff in this case obtained a judgment against the defendant 
for $154.69 on January 3, 1893, and failing to collect the money, ex- 
amined the defendant under supplementary proceedings. 

Mr. Francis E. Knowles for the plaintiff. 

Mr. Abner Kalisch tor the defendant. 

The testimony on the order was taken by Supreme Court Commuis- 
sioner Corra N. Williams, before whom Adler appeared, wearing a big 
cluster diamond pin, a gold watch and a gold and platinum chain, with 
diamond-studded cuff buttons, all of which he admitted were his personal 
property. Commissioner Williams estimated the value of the jewelry at 
$400, but Adler and his counsel maintained that they would not 
bring $120. 
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On the report of the commissioner TRUSDELL, J., appointed Benjamin 
H. Smith a receiver for the property, and ordered Adler to turn over the 
jewelry to the receiver. Mr. Kalisch insisted that the order being for a 
specific performance, was an assumption, by this court, of the authority 
vested in the Chancellor of the state alone, and that the court had no 
authority to make such an order, and he advised his client not to deliver 
over the goods on the ground that as the jewelry was not worth 
$200, and as the law exempts that amount of property owned 
by a person residing with his family in the state, from execu- 
tion. Acting on the advice of his counsel, Mr. Adler declined to 
give his jewelry to the receiver. Mr. Knowles secured an order from 
Judge Trusdell, commanding Adler to appear in court and show cause 
why he should not be punished for contempt of court, for refusing to 
obey the order to surrender his jewelry and diamonds to the receiver 

Upon the return of the order to show cause the defendant and his 
counsel were present. 

The court heard the counsel for the plaintiff and promptly adjudged 
Mr. Adler guilty of contempt of court. Mr. Kalisch was on his feet in 
an instant. 

‘* Your Honor, I wish to argue this case,” said Mr. Kalisch. 

TRUSDELL, J.: “*The case admits of no argument. The court has 
already decided that the defendant is guilty of contempt of court.” 

The judge then imposed a fine of $25 and imposed a sentence upon 
Adler, committing him to the county jail for ten days and gave instruc- 
tions that he stand committed until the fine and costs are paid. 

The judge theu ordered constable Smith to take charge of Adler and 
to see thai the sentence of the court was carried out. 

Mr. Kalisch thereupon presented a bond of appeal upon a removal of the 
case tothe Supreme Court. The bond had been approved by Judge Depue, 
and had been prepared in compliance with a recent act of the legislature, 
guaranteeing the defendant’s appearance in the Supreme Court when re- 
quired. The bond was accompanied by a petition signed by two lawyers, 
viz., Samuel Kalisch and George Johnson. Judge Trusdell declined to con- 
sider the documents and Mr. Kalisch told his client that as the bond and 
petition served as a stay of proceedings he was at liberty to go. He also 
instructed his client to leave the courtroom. Adler started for the door, 
but was intercepted by constable Smith, who ordered him to remain. 

Then Mr. Kalish despatched a messenger with a note to Judge Depue. 
Judge Trusdell left the coartroom before the messenger returned, but 
Adler and his counsel remained. Shortly afterwards the messenger came 
back, bringing a mandatory order from Judge Depue, for the release of 
the prisoner and a review of the proceedings in the case before the 
Supreme Court. The order was served on Constable Smith, and he 
allowed Adler to leave with his counsel. 
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NEW JERSEY COURT OF ERRORS AND APPEALS. 


(Abstracts of Opinions filed at the June Term, 1893.) 
MICHAEL SULLIVAN v. WILLIAM CLIFTON. 
Liens—Livery stable keeper for board of horse—Priority of chattel 
mortgage. 

In error. 

Mr. Harrison M. Voorhees for the plaintiff. 

Mr. J. Willard Morgan for the defendant. 

Opinion by VAN SycKEL, J.: 1. The lien given by our statute toa 
livery stable keeper for keeping a horse left with him by the owner, is 
subsequent and subject to a prior recorded mortgage on the horse, given 
by the owner. 

2. It is one of the characteristics of common law liens, as distiguished 
from liens created by contract or statute, that the former, as a general 
rule, attach to the property itself without any reference to ownership, 
and override all other rights in the property, while the latter are subor- 
dinate to all prior existing rights therein. 


(March Term, 1893.) 
GEORGE A. DOWDEN v. W. WETMORE CRYDER. 
Negotiable paper—Principal’s draft applied to agent’s debt—Authority of 
agent— Breach of trust. 

Mr, Stevens for the plaintiff. 

Messrs. FE. A. & W. T. Day for the defendant. 

Opinion by Dixon, J.: 1. If one who is known to be an agent for the 
negotiation of his principal’s draft, transfer the draft to a third person in 
payment of the agent’s debt, that person will acquire no title to the draft, 
however honest his actual intention may be. 

2. The declaration of an agent, although accompanying his acts, con- 
stitute no evidence of the extent of his authority. 

3. If an agent transcends his authority, and commits a breach of trust 
by transferring his principal’s property to pay his own debt, the princi- 
pal will not be deemed to have ratified the act, until he has notice of the 
breach of trust. 

4. Ifa transaction between an agent and another person be entire, 
and be known to such either person to be a breach of trust on the part of 
the agent, the principal is not bound at all, although some portions of 
the transactions might be, if standing alone, have been within the agent’s 
power and duty. 

5. Persons dealing with one who is known to be a special agent, are 
chargeable with knowledge of the extent of his authority. 

6. A special agent authorized to negotiate a draft for cash at a reason- 
able discount, is not empowered to negotiate it for cash and merchandise. 
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GEORGE SUCH »v, THE STATE OF NEW JERSEY. 


Bond— Action on bastardy case—Misnomer in christian name of mother. 


On error to the Circuit court of Middlesex county. 

Mr. Alan H. Strong for the plaintiff in error. 

Mr. John W, Beekman for the defendant in error. 

THE CHANCELLOR: In a bastardy bond, several particulars were 
stated as descriptive of the child intended, among which was the 
name of its mother. Suit being brought upon the bond, all the partieu- 
lars stated were shown to be applicable to the child in question, save 
that the mother’s Christian name appeared to be Julia or Julianna, 
and not Joanna, as stated in the bond, and they are sufficient to clearly 
and fully establish the identity of the child. Held, that the variance in 
the Christian name of the mother may be regarded as immaterial. 


THE STATE, LUCY KEAN, PROSECUTRIX, PLAINTIFF IN ERROR, v. THE CITY OF 
ELIZABETH, DEFENDANT IN ERROR. 


Streets— Vacation of—Ordinance—Assessment for benefits. 


On error to the Supreme court. 

Mr. Richard V. Lindabury for the plaintiff in error. 

Mr. Joseph Cross for the defendant in error. 

[ Argued at March term, 1893. ] 

Opinion by Magix, J.: The writ of error brings up the record of a 
judgment dismissing a certiorari prosecuted by plaintiff in error. 

The certiorari brought before the Supreme court an ordinance of the 
city of Elizabeth, approved February 5, 1893. 

1. The powers conferred by the “Act to appoint commissioners to lay 
out streets, avenues and squares in the city of Elizabeth,” over streets 
previously laid out, were only to alter their lines and courses, and to va- 
cate certain of them. 

2. If it be assumed that the act of April 1, 1869, repealing the above 
mentioned act, effectively makes the actions of the commissioners in- 
capable of alteration or vacation by the municipal authorities, except on 
an application within the time therein prescribed, such effect will be 
confined to acts done within their authority. 

3. There is no implied prohibition in the supplement to the city 
charter of March 9, 1871, on the vacation of streets, which are delineated 
on the commissioners, maps, but which they did not lay out; such a 
street may be vacated by the council under the charter. 

4. An ordinance to lay out and open a street, falsely asserted that it 
had been laid out by the commissioners, and in condemnation proceed- 
ings, an assessment for benefits was imposed on contaignous lands, and 
paid by the land owner. Held, that the city is not estopped from va- 
cating the streets. 
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IN RE THOMAS R BROOKS, ET ALS. 
Contracts—Enforcement of illegal—Publication of Laws—Newspapers. 


On an appeal from a decree in the Court of Chancery, advised by 
Vice-Chancellor Pitney. 

Mr. James M. E. Hildreth for appellants. 

Mr. Morgan Hand for respondent. 

Opinion by Lippincott, J.: B and C, each being the owner of a news- 
paper belonging to the same leading political party in a county, in which 
under and by virtue of an act of the legislature, entitled ‘A supplement 
to an act entitled ‘An act relative to the publication of the laws of this 
state in the newspapers,’ approved May 16, 1889, (P. L. 1889, p. 462), 
the governor, secretary of state and comptroller, or the majority of them, 
where the public body by virtue of the act, empowered to select in such 
county only one newspaper belonging to such political party, having ref- 
erence in such selection, “to the paper having the largest circulation,” 
agreed, in writing, that in order to allay and stop the antagonism and 
rivalry existing between them, in their efforts to obtain the selection, and 
business of publishing the laws of the state for their respective news- 
papers, that for and during a term of two years, in case of the designa- 
tion of either paper to publish the laws, the net amount received for this 
service, after paying the expenses of the publication, should be equally 
divided between the two newspapers, and that these newspapers for and 
during said two years, should be alternately selected and designated for 
the purpose of publishing the laws. Held, that the agreement contravened 
the provisions of the statute referred to, vesting the authority and power 
of such selection in the governor, secretary of state and comptroller, and 
was contrary to the policy of the statute which required the publication 
of the laws, in the newspaper having the larger circulation in such county, 
and this was contrary to sound public policy, and void. 

The court will not aid in the enforcement of an illegal contract, but 
will leave the parties to it, just where it finds them. 


EMMA ROBBINS v. GEORGE H. VANDERBECK, EXECUTOR, ETC., OF JACOB ROBBINS. 
Practice—Assignments of errors— Exceptions. 


On error to the Monmouth County Circuit Court. 

Mr. Barton B. Hutchinson for the plaintiff in error. 

Mr. W. Holt Apgar for the defendant in error. 

Per CurtaM: Error is assigned upon a judgment of non suit, ordered 
at the circuit. Question touching such a judgment, must be presented 
by a bill of exceptions, returned with the writ of error. In place of such 
a bill in the present case, counsel seek to substitute their stipulation. 


Such stipulation will not answer. In absence of the bill of exceptions, 
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error cannot be assigned upon matter which such bill should contain, 
neither can the judgment below be reversed. Rev. 887, sec. 245. 
The judgment will be affirmed. 


JOSEPH N. KELSEA v. RAMSEY AND GROVE MANUFACTURING COMPANY. 


Messrs. Stevenson and Humphrey for the plaintiff. 

Mr. John W. Griggs for the defendants. 

Opinion by Van SycKEL, J.: Under a valid contract for the manufac- 
ture and sale of goods, with instructions by the purchaser to vendor to 
send them to the purchaser, the delivery of the goods to a common car- 
rier to be forwarded, is a delivery of the goods to the purchaser, and the 
title passes to the purchaser, subject to the vendor’s right of stoppage in 
transit. 


THE HARRINGTON TOWNSHIP ROAD COMMISSION v. ANDREW H. HARVIE, 
COLLECTOR OF HARRINGTON. 


Roads, special legislation—Exception of other law from effect of act. 


Mr. fh. P. Wortendyke for plaintiff. 

Mr. P. W. Stagg for the defendant. 

[ Argued at November term, 1892. ] 

Opinion by Van SycKue, J.: 1. Country roads within the control and 
supervision of the boards of chosen freeholders may be legislated for as a 
class, and may be excepted from the operation of an act relating to 
ordinary township roads without rendering the latter act special. 

2. A law framed in general terms is not specialized, by the fact that 
it excepts another general law from its operation. 

3. It must be presumed that the legislature intended to pass a valid 
law and an admissible construction which supports the law, must be 


adopted. 
4. The act of March 12, 1891 (P. L. 1891, p. 137), is constitutional. 


SAMUEL M. PARKER, ET AL., PROS., v. JEREMIAH ADAMS, ET AL. 


Mr. T. FE. French for the plaintiff in error. 
Mr. D. J. Pancoast for the defendant in error. 
[Argued at November term, 1892. ] 
Opinion by ReeEp, J.: Surveyors of the highways cannot be appointed 
to vacate a road while proceedings upon a previous appointment of sur- 
veyors to vacate the same road, are still pending. 


JAMES BROWN, ET AL., EXECUTORS. ETC, v. ABNERS CORIELL, ADMINISTRA- 
TOR, ETC. 


Mr. A. V. Schenck for the appellants. 

Mr. Allan H. Strong for.the defendants. 

Opinion by Reep, J.: A mortgagee cannot redeem his mortgage by 
setting up any independent personal demand against the mortgagor. 
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LAUREL SPRINGS LAND COMPANY, ET AL., v». RENE J FOUGERAY. 


Corporations—F raud—Receiver—Dissolution of corporations— 
Salaries, Dividends. 


Mr. D. J Pancoast for the appellant. 

Mr. M. P. Grey for the respondent. 

Opinion by Garrison, J.: 1. F with C and,K formed a trading cor- 
poration. C and K asa majority of the board of directors, voted them- 
selves inordinate salaries, without proper information to F, refused to 
declare dividends, and conveyed away the assets to another corporation 
controlled by themselves. Pending the suit a reconveyance of these as- 
sets was made and set up by amended answer. Held: 

1. That F’s remedy was by a decree setting aside the fraudulent con- 
veyances, and the resolutions fixing the salaries of C and K, and that 
the decree should further secure to him proper access to the books of the 
concern and the right to a dividend to be declared out of all net profits 
not required in the legitimate business of the company. 

2. That the decree below by which the business of the company was 
enjoined, and a receiver for its property appointed, and the complainant 
permitted to retire from the corporation with a proportion of its assets, 
must be reversed. 

8. That when the specific frauds of the directors of a trading corpora- 
are capable of complete redress within the principles of remedial and 
preventitive equity, something more than a mere apprehension of a 
repetition of the frauds is necessary to justify the dismemberment of the 
corporation, and the appointment of a receiver, if such a course is ever 
justified in a decree of first instance. 


THE DELAWARE LACKAWANNA AND WESTERN RAILROAD COMPANY v. CHARLES 
H. SHELTON. 





Railroads— Duties of, in case of dangerous crossings—Direction to render 
verdict. 


On error to the Supreme court. 

This case was tried before Justice Depue and a jury at the September 
term, 1892, of the Essex Circuit. 

Mr. Flavel McGee for the plaintiffs in error. 

Mr. Edward M. Colie for the defendant in error. 

Opinion by Lippincott, J.: <A trial court cannot direct a verdict 
when any facts, the parties have been permitted to introduce in evi- 
dence, material to the verdict in favor of one party or the other, are in 
dispute. 

Where a railway company, at a crossing of a public highway or street, 
creates by the construction or maintenance of its tracks, buildings or 
other erections, a situation of unusual peril and risk to those having legal 














cor- 


1em- 
1 to 
tion 
) as- 


2on- 
that 


the 
fits 


ra- 
nd 


rer 


ES 


er 


or 





MISCELLANY. 221 


occasion to cross the track at such crossings, it is bound to avert such 
peril and risk by the employment of every reasonable precaution, and 
beyond the ordinary cautionary signals, and such precautions may 
extend to the erection of gates at such crossings, and to keep them 





closed while trains are passing. 


MARTIN B. MOORE v. JOHN J. KRAEMER, ET AL. 


Mortgages—Notice of trust. 


Mr. J. E. P. Abbott for appellant. 


Mr. C. V. D. Joline tor defendants. 

The rule in reference to what is necessary to charge a party with no- 
tice of a trust, so as to put him upon inquiry, and charge him therewith, 
is restated as set forth in Hoy v. Bramhall, 4 C. E. Green, 572. 

In this case the evidence does not satisfactorily show tnat the mort- 
gagee had such notice of the trust which bound the mortgagor, as_ to 
charge the proceeds of the mortgage with the trust. 

So much of the decree of the chancellor is set aside, as directs that 
the proceeds of the mortgage be paid to the Philadelphia National Bank, 
and the amount due on the mortgage is directed to be paid to the com- 


plainant. 


—--- —~w e 


MISCELLANY. 


JUDGE PHELPS TAKES HIS SEAT, 





William Walter Phelps, who has been for 
four years Minister to Germany, was ap- 
pointed Judge of the Court of Errors and 
Appeals while he was still abroad. He re- 
turned home a few weeks ago, and at the 
opening of the June term he took his seat 
in the Court of Errors. The oath of office 
was administered by the Chancellor, in the 
presence of the Court and Bar. Judge 
Phelps received the hearty congratulations 
of many friends before the opening of court 
at the midday recess. 


BOARD OF EXAMINERS OF THE 
N. J. SUPREME COURT. 





The following gentlemen are members of 
the board of examiners, as at present consti- 


tuted : 
H. S. Harris, James Buchanan; retire 


June term, 1893. 
Thomas E. French, W. D. Holt; retire 


November term, 1893. 





James M. C. Morrow, Charles C. Black ; 
retire February term, 1894. 

The following gentlemen were appointed 
to take the places of the gentlemen retiring 
from the board at the present term : 

Edward S. Atwater, Joseph H. Gaskell; 
retire June term, 1894. 

The written examinations took place at 
one o'clock in the afternoon, on June 7th, 
and the oral examinations were held on the 
following afternoon. 





NEW JERSEY SUPREME COURT, 
EXAMINATIONS, JUNE TERM, 
1898. 





COUNSELLOR’S EXAMINATIONS. 


In what instances can you give in evi- 
dence the contents of an admissible written 
instrument without producing it? State 
what must be proven preliminarily. 

Under what circumstances may husband 
or wife be a witness in a criminal case in 
which one of them is a defendant ? 

What is a feoffment? 
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How does Blackstone say a deed may be 
avoided ? 

Give a proper form of an attestation 
clause to a will. 

If a man abuses an authority given him 
by law, what sort of trespasser does he be- 
come? 

What special circumstances will justify a 
court of equity in enforcing by decree and 
injunction legal rights in real estate not 
ordinarily cognizable in a court of equity ? 

In what circumstances will an application 
for a preliminary injunction be refused? 

At common law, how could an estate in 
joint-tenancy be created? How must such 
an estate be created by statute? 

In what circumstances is a conveyance 
void? What are the usual proceedings 
taken to have it so declalared ? 

When husband and wife live in a state 
of separation without being divorced, who is 
entitled to the minor children of their mar- 
riage ? 

In what circumstances may a married 
woman owning real property in this state 
convey the same without her husband join- 
ing in the deed therefor? What are the pro- 
ceedings apt for that purpose ? 

What was the common law rule respect- 
ing a married woman binding herself by 
contract? What is the statute in that re- 
spect ? 

What is requisite under the statute to 
make a chattel mortgage valid ? 

Under the statutes subjecting the lands of 
a decedent to h‘s debts, how long does the 
lien of such debts continue thereon ? 

When may a creditor maintain an action 
against a deceased debtor’s heirs and de- 
visees? In such action what plea may the 
heir plead ? 

What are the proceedings to be taken by 
an insolvent debtor in actual confinement 
in jail for debt in order to obtain his dis- 
charge? 

Upon the dissolution of any corporation 
created under the laws of this state, what 
becomes of its property ? 

At common law what rights had the hus- 
band over the property of the wife, and 
how has this been changed by statute in 
New Jersey ? 

What is recoupment, and what is requisite 





in defendant’s pleadings to enable him to 
recoup ? 

In what manner is the surplus, after 
payment of debts of the personal estates of 
persons dying intestate, distributed in New 
Jersey ? 

ATTORNEY’s EXAMINATION. 

What is meant by the unwritten law of 
England; of what does it consist, and 
where is it found ? 

What is the written law of England, and 
what relation is there between it and the 
unwritten law ? 

Where is the law making power of New 
Jersey vested, and whence the authority of 
such power ? 

Of what parts does a statutory law consist, 
and what are the rules of construction ? 

What does Blackstone name as necessary 
requisites to make a particular custom good ? 

Under what several heads does the Con- 
stitution of New Jersey vest the powers of 
the state? 

What are the essential constituents of a 
court ? 

What are the ordinary steps in pleading 
on the part of the plaintiff and defendant 
in bringing a cause to issue in the Supreme 
Court? 

What are the ordinary steps in the con- 
duct of a trial in the Supreme Court ? 

What provisions does the Constitution of 
New Jersey contain as to remuneration for 
private property taken for public use? 

Name the courts of New Jersey and the 
jurisdiction of each ? 

When may bail be required in civil ac- 
tions, and what is the usual procedure to 
obtain it? 

Give Blackstone’s definition of municipal 
law? 

When is a minor bound by his contract, 
and what is the rule as to his liability for 
torts? 

How is a suit commenced in the Court of 
Chancery ; and what are the orderly parts 
of a bill ? 

How is a corporation created in New 
Jersey, and what powers are vested in it 
under the general law ? 

What are requisites of a legal contract ? 

What is a demurrer, and how is it dis- 


posed of ? 





to 
R 
ti 











MISCELLANY. 


How are actions at law divided in New 
Jersey? 

What is divorce; how many kinds in 
New Jersey; what are the grounds, and 
what is the procedure to obtain ? 





THE U. S. MARSHAL AND A NEW 
DEPUTY. 





We are informed that the United States 
Marshal -- Pfeiffer has concluded not 
to resign, and that he has appointed Mr. 
Robert A. Haggerty, of Newark, as an addi- 
tional deputy. 








BOOK NOTICES. 





DEATH BY WRONGFUL Act.—A Treatise on 
the Law Peculiar to Actions for Injuries 
Resulting in Death, including the Text of 
the Statutes and an Analytical Table of 
their Provisions. By Francis B. Tiffany. 
St. Paul, Minn., West Publishing Co., 1893. 


This book, of some four hundred pages, 
contains a good discussion of the question of 
law peculiar to the statutory civil actions 
for damages for the death of a person caused 
by the wrongful act or neglect of another. 
It begins with an analytical table, showing 
by comparison, the principal provisions of 
the statutes of all the states, the Provinces 
of Canada, and how they resemble or differ 
from Lord Campbell’s act. This of itself is 
valuable in the study of cases of other states, 
and affords suggestions for improvement in 
the statutes. There is a short discussion of 
the authorities for the conclusion that no 
action lay at common law, but is not surpris- 
ing that the author does not seriously 
attempt to find a good reason for it. The 
work is devoted to the statutory action and 
the various questions that arisé under the 
statutes. What is meant by wrongful act, 
neglect or default? Who are the benefici- 
aries, and who are the proper parties to the 
action? What is the time of limitation ? 
What damages may be recovered? Pleading, 
practice and evidence, and the jurisdiction 
of the State and Federal Courts. There is 
an appendix, giving the text of the various 
statutes. The book is well w ritten, and 
seems to go over the whole “asa carefully 
and in order. It fails, however, to refer to 
the decision in New Jersey, that a husband 
is not included in a provision for an action 
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on behalf of the widow and next of kin. 
Cases in Ohio, New York and Nebraska are 
mentioned, but the opinion of the Supreme 
Court, in Grosso v. D. L. & W. R. R. Co. 
42 N. J. |. (21 Vr.) 317, is not referred to 
on this point. This case contains a learned 
discussion of the question, whether an action 
may be maintained independently of the 
statute, and it is of course referred to in the 
opening chapter. 


PATENTABLE INVENTION, by Edward S. 
Renwick, expert in Patent causes The 
Lawyers’ Co-operative Publishing Co., 
Rochester, N. Y., 1893. 

The law of patents has become so impor- 
tant to practitioners that any work which 
will place the law and the adjudicated 
cases before the profession from a stand- 
point different from that which is usually 
adopted warrants its careful attention. 

Mr. Renwick, in this little work, has en- 
deavored to state the law as it is regarded 
by the mechanic or inventor, and in view of 
his frequent and long and continuous ex- 
perience as an expert in patent causes, it is 
interesting and valuable to note how the 
author treats the various matters which he 
discusses. 

The book is divided into three parts, 
viz.: 1. Patentable Invention. 2. Inventions 
Patentable by Law; and 3. Invention Pat- 
entable in a Re-issue Patent. 

So far as the law is concerned, there is 
little of anything which is not fully discussed 
in the larger works of “Merwin on Patent- 
ability,” or “Robinson on Patents,” but to 
practitioners interested in the law of patents 
the work is of interest and valuable. 

The typographical execution of the book 
is excellent, but unfortunately it has no 
index. The annoyance caused by this latter 
defect is somewhat lessened by the table of 
contents. 


THE AMERICAN STATF Reports, contain- 
ing the cases of general value and author- 
ity, subsequent to those contained in the 
“American Decisions,” and the “American 
Reports,” decided in the Courts of Last 
Resort of the several states, selected, re- 
ported and annotated ‘by A. C. Freeman 
and the Associated Editor of the “Ameri- 
can Decisions.” Vol. XXX. _ Bancroft- 
Whitney Company, Law Publishers and 
Law Booksellers, San Francisco, 1893, 
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Mr. Freeman, with his usual diligence in 
examining cases, and the faculty of clear 
and concise statement, for which he has be- 
come distinguished, has edited another vol- 
ume of this valuable series of reports. The 
work which is entailed by the selection, 
editing and annotation of these cases, is 
hardly understood by the profession at large, 
although their usefulness is generally ac- 
knowledged. The cases selected and re-re- 
ported in this volume, have been taken 
from the reports of the states of Alabama, 
Florida, Georgia, Indiana, Kansas, Maine, 
Michigan, Mississippi, New York, Pennsyl- 
vania and Tennessee. 

Among the important annotations con- 
tained in this volume, the following may be 
found, viz. : Power of municipal corporations 
to furnish light; Admissibility of confes- 
sions; Wrongful protest of commercial 
paper; Railroad companies—duty to tres- 
passers on the track ; Liability of cities for 
the negligence and other misconduct of 
their officers and agents; Demurrage; De- 
posit of debris in streams, etc. ; Liability of 
cities for change of grade in streets. 

The volume contains the usual complete 
index to both the notes and the subject 
matter of the decisions reported. 

Law or TAXATION, with special reference 
to its application in the state of New Jer- 
Jersey, including Decisions of the United 
States Supreme Court, the State Courts, 
and Statutes of New Jersey, by Charles C. 
Black, member of the State Board of Tax- 
ation of New Jersey, Author of Proof and 


Pleadings in Accident cases. Jersey City, 
N. J. Frederick D. Linn & Co., 1893. 


The members of the bar of New Jersey 
will be glad to see a book which undertakes 
to explain so tangled a subject as the tax 
laws of the state. Two classess of questions 
arise, first, what are the scope and meaning 
of the constitutional and legal principles 
under which taxes must be imposed, and 
secondly, what are the actual provisions of 
the statutes with regard to the assessment 
and collection of the various kinds of taxes. 
The first part of this book discusses the 
principles and definitions, the provisions of 
the State and Federal Constitutions, and 
with the recent statutes imposing state taxes 
on corporations. The second part deals 
with local taxation, the history of it and its 
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general plan, and the existing statutes in 
detail, the mode of assessment, exemptions, 
deductions and remedies for unfair assess- 
ment, and the third part deals with the col- 
lection of taxes and adjustment and revis- 
ion under the recent statutes. The scope 
and plan of the book are good, the cases are 
collected, the principal statutes are set out 
in full, and the author makes some valu- 
able suggestions. He has not always taken 
pains to find a definite answer to difficult 
questions. The section, for example, on the 
local taxes on corporations does attempt to 
reconcile the various statutes, nor to show 
exactly which companies are now taxable 
on their real and personal property, and 
which upon their stock and surplus. 

In discussing the decisions of the courts 
it is not always safe to rely upon the ap- 
parent meaning of the syllabus in the re- 
port of a case. 

It is not the statute but the exception 
which was held by the Court of Errors, 
not to apply to the American Glucose Com- 
pany, in 16 Stew. 280, but the author in 
$113 has said it is held in that case that the 
statute does not apply to such a company. 
There are also inaccuracies and _ infelicities 
of expression, and even grammatical errors 
which cannot be allowed to pass unnoticed. 
Some of them are in the preface, which a 
reviewer is sure to read, and there are a 
number of mistakes in spelling, which care- 
ful proof reading would have corrected. The 
book, however, is a valuable one, and the 
work is for the most part well done. 
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